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Chapter 6  :  WRITING THE CONTRACT

  Introduction
This chapter is divided into two basic parts.  If you are experienced in contract drafting or simply
want to use the model contract provisions, you can turn to the appendices of this chapter where
model contract provisions and brief commentaries concerning their use and a model amendment
and interagency agreement formats can be found.

Otherwise, the first part of this chapter is designed to be a description of the process of writing
the contract, as well as some of the more common considerations when choosing a contract type.
 It also includes detailed discussions of other topics, such as ratification, insurance requirements,
and contract signature authority, largely adapted from David Kaye’s and Barry Ryan’s Attorney
General Appendix in the 1993 version of the Contract Procedures Manual.  This Chapter will
focus on overall contract structure and terms and conditions.  Development of the statement of
work is covered in Chapter 2.

  Personal Liability -- An Introductory Caution
You cannot incur or order an obligation, e.g. goods or services from a contractor, without first
processing a purchase order or contract in accordance with State Statutes.  Section 24-30-202(3),
CRS says that "[N]o person shall incur or order . . . the incurrence of any obligation against the
State . . . for any expenditure not authorized by appropriation and approved commitment voucher
. . ..  Any such obligation is void ab initio [from the beginning] and incapable of ratification, and
the persons incurring it are jointly and severally liable therefor.”

This means that if you orally ask a contractor to perform services for the State, before you have
executed a contract, you risk being held personally liable.  The statute gives the contractor only
one remedy:  it can personally sue the individual who asked it to perform services.  Alternatively,
the agency or institution can seek a special bill from the legislature authorizing the ratification.

State Controller policy requires that contracts be routed to enable seven (7) working days’ review
and processing time by the Attorney General and State Controller’s Office.  Contracts that are not
routed to permit final approval in accordance with this policy require a written explanation of why
they are late, called “delay letters,” but they do not necessarily cause a problem with unlawful
ratification.  This is because a contract that is signed by the parties contains the “Controller’s
approval” clause at paragraph 1 of the Special Provisions, that conditions the State’s financial
liability on approval by the State Controller.  Because this condition is in the contract, no
obligation has been “incurred or ordered” within the meaning of the statute.
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For that reason, though, the “made date” of the contract, i.e. the date it is signed, must be on or
before the date that performance starts on the contract.  One caveat: a contractor doesn’t have to
start work before approval by the State Controller, because in a sense it is acting as a “volunteer”
until the State Controller approves the contract.  Never allow a contractor to begin performance
believing that the contract has been fully executed and the State’s financial obligation
unconditional, when in fact the Controller has not approved the contract.  Clause A4 in Appendix
A has a suggested technique for linking performance time to the actual Controller’s approval date
where time is of the essence and the contractor will not start performance until the State financial
obligation is “final,” after State Controller approval.

  Purchase Order Or Contract -- Which One?
Sometimes, purchase orders are used improperly simply to avoid the formal contract approval
process:  no Attorney General review or State Controller approval of purchase orders is required.
 However, there are principled reasons for drawing a distinction other than expediency.  Agencies
need to be fully aware of the risks the State is subjected to by improper use of purchase orders. 
This section gives guidance about when to use a purchase order versus a contract.

A contract is the generic name given to any agreement between two or more parties.  A contract
may be oral or written, but State law requires that all payments of money by the State be
documented in some form of writing, known as “commitment vouchers.”  Contracts and purchase
orders are two examples of “commitment vouchers.”  Certain small purchases require only
evidence of delivery (invoice) while larger purchases require more formal, advance written
agreement in order to set aside ("encumber") the funds before the obligation to pay is created. 
For State Fiscal Rule purposes, written agreements to pay money (including payments under
grants) have to comply with approved commitment voucher forms; they must be one of two
generic types:  purchase orders or contracts.

State Fiscal Rule 2.2 clearly defines when other forms of “commitment vouchers,” e.g. invoices
and statements, may be used in lieu of either a contract or purchase order. The use of a purchase
order is required by Fiscal Rule 2-2 when acquiring goods or services for over $3,000 (or lesser
amount if established by the state agency), unless a State contract is required based on the
guidelines in Fiscal Rule 3-1.  Certain kinds of transactions, e.g. routine utility bill payments,
conference registration, and membership dues payments, may be paid without using a purchase
order or contract, no matter how much the amount.  Disbursements within the categories of Fiscal
Rule 2-2 require the use of an invoice or a statement that clearly describes the service or item
being, purchased as well as the amount.

The distinction between a contract and a purchase order is an important one, assuming that the
exceptions noted in Fiscal Rule 2-2 do not apply.
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  Purchase Orders

A purchase order is a unique type of pre-printed State form or agreement which may be used
when permitted by Chapter 3 of the State Fiscal Rules.  These agreements are different from
traditional written contracts in three critical ways.  First, they constitute a delegation of the
Controller's approval authority to the purchasing agent; they may be executed without the
approval of the Controller or Controller designee.  Second, no legal review is required.  Third,
they are usually signed only by the State, not by the vendor or contractor.  This third feature is
highly unusual in that contract law and common sense generally dictate that both parties must sign
a contract in order for each to be bound by it.  All of these purchase order distinctions from
traditional contracts have one factor in common, which accounts for their streamlined treatment. 
Properly used, purchase orders adequately protect the State without a formal contract and its
accompanying oversight.

Purchase orders are designed for the purchase of goods (not services) under Article 2 of the
Colorado Uniform Commercial Code (the "UCC"), located at Title 4, Article 2, CRS (Volume 3).
 Article 2 of the UCC is an entire body of statutory law governing the sale of goods.  Article 2 is
an attempt to simplify and lend predictability to commercial transactions for goods by specifying
what are reasonable expectations, obligations, and rights of parties where they intentionally or
accidentally failed to address a certain issue in a written contract.  These laws supplement virtually
every agreement for the purchase or sale of goods, except consumer transactions dealt with
elsewhere in law.  Purchase orders are an attempt by the State to streamline administration by
utilizing this body of law to supplement simple one or two page documents with certain
pre-printed “boilerplate”.

The additional protections of law supplementing a properly used purchase order have resulted in a
determination by the Controller that review by the Attorney General and the State Controller’s
Office is not necessary.

Purchase orders are not intended to be used to acquire ongoing services having a significant value
over an extended period of time.  They may be used to order one-time repairs, maintenance, or
construction services up to certain dollar amounts where rules permit and the State is adequately
protected.  See Chapter 3 of the Fiscal Rules.  It is critical to remember that there is no body of
law like Article 2 of the Uniform Commercial Code governing services contracts, and the State is
therefore protected only by what you write in the agreement.  As a general rule for services, if
there is any question about whether or not the vendor is an independent contractor, or if you
cannot adequately describe what you expect of the vendor on the purchase order form, a formal
contract executed by both parties should be used.  Remember, the Fiscal Rules provide that any
questions as to whether or not a purchase order adequately protects the State should be referred
to the Attorney General.

In addition, purchase orders for services in excess of $25,000 are not permitted by the Fiscal
Rules, with few exceptions.  One of the notable exceptions is use of a purchase order to order
from a basic ordering agreement entered pursuant to State-wide procurement awards—known as
State-wide "price agreements.”  Frequently utilized services may be centrally bid by the Division
of Purchasing for all agencies. Supplies may be ordered from State Price Agreements using purchase
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orders, regardless of contract amounts.  Some State Price Agreements for services have adequate
contract terms and conditions that permit orders to be placed using purchase orders, regardless of the
order amount.  The Division of Purchasing will designate those State Price Agreements for services
that permit orders to be placed using State purchase orders regardless of the order amount.  Of course,
contracts may still be used (and in some cases may better protect the interests of the State) when
buying from a price agreement.  Of course, contracts may still be used (and in some cases may be
required) when buying from a price agreement.

  Contracts

Under the Fiscal Rules, any commitment to pay money which is not a purchase order must, by
definition, be a "State contract" and must be treated as such.  Regardless of what label you use
(memorandum of understanding, cooperative agreement, grant, etc.) the procedures specified in
Chapter 3 of the Fiscal Rules apply.  Except in certain cases noted below, all contracts must
utilize the standard contract form found in Fiscal Rule 3-1 that includes the Colorado Special
Provisions (a copy is included in Appendix A of this chapter).  Notice that most of the important
terms, such as the statement of work/specifications, as well as “boilerplate” clauses, are not on
the Special Provisions and have to be developed by the agency.  This is in contrast to a State
purchase order, which has provisions on its reverse side governing payment, delivery, etc. 

For real property transactions (leases, capital construction contracts, etc.) the State Controller
and the Attorney General have approved different formats for these requirements.  They are still
"contracts," as distinguished from purchase orders; they use special forms due to their unique
legal nature and frequency of use.  Unless your agency has a statutory exemption from State
Buildings Programs for the particular type of transaction involved (e.g. Divisions of
Wildlife/Parks, and the Department of Transportation), you must use these approved State
Buildings forms.

With respect to other types of contracting, however, there are no prescribed forms.  This section
will discuss necessary elements of any contract, and Appendix A contains many model provisions
to assist you in developing your own contract format for your unique situation.

  So, which one?  A Purchase Order or A Contract?

Fiscal Rule 3-1 requires use of a State Contract when:

1. Acquiring personal services costing over $25,000, including maintenance and service
agreements;

 
2. Leasing land, buildings, or other office or meeting space when rental is more than thirty days.
 
3. Acquiring architectural services, industrial hygienist services, engineering services, land

surveying, and landscape architectural services;
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4. Expending capital construction or controlled maintenance project funds in excess of $25,000,
except that a purchase order may be used in lieu of a contract up to $50,000 where the plans
and specifications for the expenditure have been prepared by or reviewed and approved by a
licensed architect or engineer;

 
5. Protecting the interests of the State can only be accomplished by using a State Contract

because other commitment vouchers are not considered sufficient to adequately protect the
State.

As has been mentioned, the last of the criteria is the most difficult to apply.  It means more than
just having both parties sign the contract.  In fact, you can make a purchase order "bilateral." A
bilateral contract is one where both parties are bound to a promise of future performance.  State
contracts are bilateral, because both parties sign, the vendor promising to deliver and the State
promising to pay.  Normally, these contracts have at least some period of time during which they
cannot be terminated by one party.  A normal purchase order is “unilateral”—not bilateral because
the vendor is not promising future performance—but can be made “bilateral” by having the
contractor send a written acknowledgment agreeing to the terms of the purchase order.  A
purchase order without a written acceptance (acknowledgment) by the contractor is essentially a
State promise to pay if the contractor performs, and not a binding promise by the contractor to
perform.

"Protecting the interests of the State" means more: it means that you cannot adequately define the
State's rights in the transaction using the "boilerplate" on the reverse of the purchase order.  If
you need substantially more language to define payment provisions, rights to data and software,
confidentiality and other records maintenance requirements, termination provisions, etc., then you
should be writing a bilateral contract and routing it for review.  On the other hand, if the purchase
order terms and conditions, as supplemented consistent with the Controller's and State Purchasing
Director's memorandum ("Purchase Order Modifications/Incorporation of Vendor Contracts,"
June 24, 1996, included in the Policy Letters Annex B) are adequate to protect the State’s
interests, then the purchase order may be sufficient.  Ultimately, this is an agency or institution
decision.  Contact the State Controller's Office or Attorney General's Office if you have any
questions about whether a purchase order will adequately "protect the interests of the State."

  Types Of Contracts

  General

Types of contracts differ in the nature of the requirement (supply, service/grant, interagency, or
construction) as well as the payment method (fixed price, cost reimbursement, time and
materials).  If you have competitively procured the contract using either an invitation for bids
(IFB) or request for proposal (RFP), the type of contract is set for you.  In an IFB, typically the
resulting contract will be a firm, fixed price (or “lump sum”) contract.  In an RFP, other types of
contracts may be used, but you have limited flexibility in changing the type after the award is
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made.  Otherwise, you risk a protest by other competitors who claim that the basis for
competition was changed.

  Interagency Agreements

When one State agency or institution purchases from another, the agreement is called an
“interagency agreement”.  Although approval of the State Controller is required, the form of the
contract is different, see Appendix C for a model interagency agreement.

  Grants

Many State agencies write grant contracts, which provide for financial assistance to other
governmental entities or nonprofit organizations consistent with the requirements of federal or
State programs.  Even though these agreements have various names, including “pass through”
grants, memoranda of understanding, cooperative agreements, etc., and may not involve
disbursement of money appropriated by the State general assembly, they still require disbursement
and are State contracts for purposes of compliance with the Fiscal Rules.  Of course, some of the
terms and conditions and approval requirements are different in these kinds of contracts.  But they
are contracts nonetheless, and usually contain obligations by the grant recipient (known as a
subrecipient or subgrantee) to use the funds for specific purposes; account for money in
accordance with specific cost accounting standards; submit to audits by State and federal
authorities; and sometimes “match” the funds provided by or through the State.  Section C of
Appendix A to this Chapter has provisions commonly included in federal subgrant contracts
written by the State.

  Service vs. Supply Contracts

In general, requirements (what the State is buying) can be characterized as either services, where
the predominate value to the State is labor, and supplies, where a specific item or system is
delivered on a delivery date.  Of course, contracts can also be combinations of both, as is the case
in "studies contracts", where services are often an element of the performance, with delivery of a
study, report or other deliverable due at certain times--or at the end--of performance.  Whether
the contract is a service or supply contract affects the “implied warranties” that may be applied,
the nature of inspection and rejection under the law, remedies of both parties, and the applicability
of the Uniform Commercial Code, which governs “transactions in goods” (not services).  Chapter
10, Section 2.5, highlights the basic differences between service and supply contracts and the
impact on contract administration.  In general, though, while the Uniform Commercial Code
defines many rights and obligations of parties in supply contracts, service contract rights and
obligations must be defined in the contract.

  Quantity/Payment Terms

In general, there are three common kinds of payment terms used in State contracting.  They are
firm, fixed price ("lump sum") contracting, cost reimbursement contracting, and time and material
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(or "labor hours") contracts.  In terms of quantity, there is a type of contract known as an
"indefinite delivery" contract, where the specific quantity of the supply or service cannot be
forecast, and the parties agree on a rate of payment for the units of supply or service as they are
delivered.  Chapter 10, Section 2.5, has more information concerning the distinctions between
these kinds of contracts

  Firm, Fixed Price Contracts

In a firm, fixed price contract, the contractor is entitled to payment of the agreed price upon
successful delivery and acceptance of the supply or service, regardless of how much the
performance costs the contractor.  This is the easiest payment type to administer, because there
generally is no need to retain an audit right or require contractor accounting of direct and indirect
costs.  It also represents the lowest cost risk to the State, because the amount paid is certain. 
However, low cost risk implies a well defined statement of work/specifications to permit adequate
initial contract pricing.  See Chapter 5 for more information regarding contract pricing.  Clause
A5, Appendix A to this chapter, shows a model provision for specifying a firm, fixed price
contract type.

  Cost Reimbursement Contracts

The other end of the scale in complexity, and highest in cost risk to the State, is the cost
reimbursement contract.  In these types of contracts, typically the contract performance is so
difficult to define, contractors cannot “price” the contract on a fixed price basis. 

Simply put, in these contracts the State pays the contractor the actual cost of performance of the
work.  Cost reimbursement contracts have clauses that require the State to pay the contractor’s
"reasonable, allowable" costs.  Allowable costs are those that are "allocable" to the objective of
performance and not prohibited by the standards governing cost allowability, e.g. you cannot
reimburse the cost of fines and penalties, even if directly related to performance of the work. 
"Allocable" means the cost being claimed is being spent for purposes of contract performance. 
This gets complicated when dealing with "indirect costs," i.e. overhead, benefiting lots of "cost
objectives" other than your contract.  Grant contracts are hybrid cost reimbursement contracts,
with the cost accounting rules set out in OMB circulars.  The State rarely uses cost
reimbursement contracts for commercial contracting.  In fact, the statutes require a written
determination that the use of a cost reimbursement contract is likely to be less costly.  See Section
24-103-501, CRS.  Clauses A6, B2, C5, and C7 are suggested clauses for use in cost
reimbursement contracts.  Chapter 10, Section 2.5, discusses the impact of this type of contract
on contract administration.

  Time and Material/Labor Hour Contracts

Time and material contracts are useful in efforts where service level is the primary objective, or it
is difficult to otherwise price the "deliverable."  These are "open-ended" contracts often priced
"per unit" of labor hour where the specific quantity, e.g. hours of computer programming
services, are not known.  These contracts have higher cost risk for the State than firm, fixed price
contracts.
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Contracts should include agreed per hour labor rates (that includes all costs, both direct and
indirect, and profit) and include a ceiling amount that the contractor cannot exceed.  Ceilings
should be monitored, and it is preferable to include a contract provision making the contractor
responsible for reporting when the extent of the State's obligation exceeds a percentage (e.g.
80%) of the ceiling.  Contracts should also set a not-to-exceed ceiling for materials and supplies,
and define the scope of reimbursable supplies and materials.  These contracts differ from cost
reimbursement contracts in that the State is agreeing to a “fully burdened” (e.g. overhead and
profit included) rate for labor, unlike cost reimbursement contracts, which require complex cost
accounting and actual payments of costs, including indirect costs.  Be sure that the extent of the
contractor’s obligation is well defined, i.e. the parties understand whether the contractor is
promising to successfully complete within the ceiling amount or is promising only a specific
number of labor hours at the agreed price. 

Administration of labor hour and material contracts is more difficult than administration of fixed
price contracts.  See Chapter 10, Section 2, for a discussion of the administration responsibilities.

  Indefinite Delivery Contracts

Indefinite delivery contracts are another kind of open-ended contract, where the State reserves the
right to order additional units of service or supplies (e.g. add machines to hardware maintenance
contracts) at an agreed rate or unit price.  These are considered indefinite delivery contracts
because the State does not know at the beginning of the contract when and how many of the
supplies or service units it needs. 

"Estimated quantities contracts" are one kind of indefinite delivery contract that establishes a
minimum quantity that the State is obligated to order.  The contracts usually also set maximum
quantities and limits on the "per order" orders issued to the contractor.  The State is obligated up
to the minimum specified, and can choose to order more up to any stated maximum quantity
specified in the contract.

"Requirements contracts" are the second common type of indefinite quantity contract that
requires the State to satisfy all of its requirements for the service or supply under the contract.  If
the State doesn't, and satisfies the obligation in-house or with another contractor, the State may
be in breach.  Of course, there is less State flexibility using this kind of contract—the State is
locked into using one vendor for the period of the contract.  Ideally, the State receives better
prices in return.  Mandatory State price agreements entered into by the Division of Purchasing
would be an example of such a contract.

The State Controller's policy on "Contract Modifications, Changes, Amendments, and Approval
Routing" (included in the Policy Letters, Annex B) approves of these contract types and identifies
conditions for their use.  Clause B22 in Appendix A to this chapter is an example of an indefinite
quantity clause. 

  Task Orders

One other type of contract that is similar to an indefinite quantity contract is the “task order”
contract.  This kind of contract can be used for recurring services, the specific nature of which
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cannot be defined at the beginning of the contract.  For example, the Department of Labor and
Employment has used such a contract for its underground storage tank cleanup.  The basic
contract sets all of the terms and conditions.  It also contains agreed rates for labor, indirect costs
and overhead, and other significant aspects of the pricing of the work.  A contract clause sets out
the procedure for the task assignment, the task proposal, and the price negotiation using the
agreed rates.  So long as the task is issued consistent with the Controller’s policy, no Attorney
General review is required.  Clause B23 in Appendix A is a model task order provision.  The State
Controller’s policy permitting execution of task orders without Attorney General review is in the
Policy Letters Annex.

  Cost and Price Ceilings

Fiscal Rule 3-1 requires each contract to specify a “maximum contract amount.”  How you
specify a contract amount, however, has more significance than just complying with the Fiscal
Rules.  The contract amount and payment methodology also help define the contract type. 

For example, firm, fixed price contracts obligate the contractor to complete performance for the
specified price.  It does not matter that the contractor spends more or less doing the work; the
contractor gets paid the contract price if performance is successfully completed.

A cost reimbursement contract, on the other hand, is a "best efforts" contractual obligation with
no promise by the contractor that the work can be completed within the estimated cost, or the
"not to exceed" cost, known as the “ceiling.”  The contract ceiling cost would be included in the
contract, notifying the contractor when work must be stopped and additional funding sought. 

In between these two extremes are time and material/labor hours contracts having "not to exceed"
amounts.  Administrators must know whether the "not to exceed" is merely an encumbrance or
accounting mechanism, or a promise by the contractor to complete the work within the ceiling
amount specified.  The distinction is important when rejecting performance or giving the
contractor other technical direction, in order to know whether the contractor may have a claim for
additional costs if the contractor has reached the ceiling amount.  In a “best efforts” contract, the
contractor would merely stop work when it reached the ceiling amount, even though the objective
of the contract had not been achieved.  Unlike a fixed price contract, where the contractor must
complete the work for the price specified, the State would have no remedy against the contractor
in a “cost-type” contract, except to add more money so the contractor could continue
performance.  Consequently, it is important not only to specify a contract amount or ceiling, but
to be clear in a contract about the parties’ intent—whether the objective is expected to be
satisfactorily completed within that ceiling.

  Contract Formats And Essential Elements

  A Note About Approved Formats and “Waived Contracts”

As has been mentioned, the Fiscal Rules say very little about contract format, other than requiring
use of the Special Provisions.  Leases, capital construction contracts, architect-engineer
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agreements, and construction-related consulting agreements (procured using the procedures in
Part 14, Article 30, Title 24 of the Colorado Revised Statutes) have formats set by the State
Buildings Program.

If you are using a pre-approved contract format (approved through the State waiver process)
known as a “waived” contract, then your agency can execute contracts without Attorney General
review (and sometimes State Controller approval) using that contract format WITHOUT
MODIFICATION.  Other than changes to the statement of work/scope of services, name of the
contractor, performance periods, cost, etc. identified and approved with the waiver, there are no
modifications permitted if you still want to treat that contract as a “waived” contract for purposes
of eliminating central routing and approval.  Of course, sometimes contractors insist on
negotiating different terms.  In that case, the contract would be routed for approval just like any
other, and the considerations in this section may assist you in negotiating any of those provisions
that need to be changed.  The Policy Letters Annex has the waiver forms and instructions.

  Contract Drafting and Structure

  Using Previous Examples

It's a good idea to start with a previous contract that was used for a similar purchase in the past. 
You don't want to reinvent the wheel, but the "if it worked once, it will work again" philosophy
has limits and pitfalls, as was pointed out by the Attorney General:

“One of the most frequent problems in contracts is the assumption that
language previously approved will work in every future contract of a
similar type.  The facts must be virtually identical for this assumption to
be valid.  In annually recurring government contracts to distribute State
or federal money, this problem is rare precisely because the facts do not
change much from year to year.  Conversely, contracts for unique or
custom applications, such as computer hardware and software products,
or for expert consultants, must begin with careful thought about which
contract provisions fit the facts.  Most “boilerplate” will work from one
contract to the next, but there is typically at least one provision which
doesn't fit the facts.

The best example I can give is the use of personal services contract
“boilerplate” allowing either party to terminate on 30 days notice.  All
too often this provision is haphazardly thrown in to a contract for a
custom product.  Although the primary element of the effort is services
necessary to produce the product, the State would almost never want to
allow the contractor to simply give notice and walk away in the middle of
a project for any reason.  Contract drafters must think carefully about
how “boilerplate” actually affects the bargain they have made.”
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  Approach To Contract Drafting

Fundamentally, the purpose of any written contract is as a reference document, to record the
terms of an agreement to prevent misunderstanding and conflict as to those terms at a later time. 
Most often, conflicts over contracts arise significantly after the signing of the contract when
memories prove to be unreliable.  With this in mind, clarity of the terms and completeness of the
issues addressed are of primary importance. Contract drafters must know the subject matter and
concerns of the parties thoroughly enough to be able to anticipate potential areas of disagreement
and specifically address them in the contract.  Ideally, once a contract is written and signed (also
known as being “made” or “executed”) by the parties, the effects of changes in conditions, e.g.
assignments, “acts of God,” etc., have all been agreed to beforehand.

Thoroughness and precision are necessary for another important reason.  Contract law usually
views the text of a written contract as the entire agreement between the parties, and clauses are
often found in contracts to this effect.  This view has a double effect.  It prevents additional or
differing terms which are not in the text from being presented in court as part of the agreement
between the parties and, in doing so, forces the terms actually in the text of the contract to be as
inclusive as possible.  For example, if a contract purports to list all the sites to be covered by a
maintenance contract, additional sites not mentioned in the contract cannot be covered without
supplementing the contract to add those sites.  If the same contract were to have a list of
maintenance sites “including, but not necessarily limited to,” a list appearing in the contract, then
additional sites might not be excluded.  This principle is not limited to lists, it actually affects
every clause in the contract.

Contracting for the State is an exercise in balancing often conflicting interests between different
entities in the State government, needs of the project or work being contracted for, fiscal
concerns, State law requirements, the vendor or contractor, and the State’s project managers.  It
is important to remember that as a contract drafter for the State, your primary concern should be
the benefit of the State as a whole, or more specifically, the taxpayers of the State and not
necessarily the interests of specific project managers, vendor relationships, or even your specific
State agency.  Although there can be little or no leeway for negotiation on State law
requirements, all of the other concerns listed above can be balanced in order to obtain the best
contract situation for the State.

The best contract situation for the State does not necessarily entail squeezing every advantage out
of the vendor as possible.  While onerous and unnecessarily harsh contract provisions may be
perfectly legal, they could have negative repercussions in the future that could outweigh the initial
gains made in such a contract.  Vendors or contractors who have had bad experiences in
contracting with the State may demand more money on future contracts to do the same work in
order to offset the increased risk they would bear under such provisions. They may not be able to
obtain acceptable coverage from insurance companies who would perhaps be unwilling to incur
increased risk.  In addition, stories of unfortunate private contractors who have been wronged by
an oppressive State agency make for great drama on the evening news.

Similarly, the best contract situation for the State may not necessarily mesh with what the project
manager wants from the contract.  It is not uncommon for provisions that are required by the



Colorado Contract Procedures and Management Manual - August 1997

Writing the Contract 6-12

State to be objectionable to project managers.  Conversely, State project managers may
unknowingly want terms and conditions in the contract that are ill-advised or even illegal.  Part of
the contract drafter’s responsibilities are to act as a buffer between what the project manager
and/or the Contractor wants, and what the State requires by law.

  Drafting - Be detailed

The more detail a contract contains about the responsibilities of the parties, the better it is.  One
of the more frequent problems we have encountered in reviewing contracts is the lack of detail. 
In drafting an agreement, care should be taken to provide as much detail as may be necessary to
understand what is being agreed upon.  As simple as this sounds, it is a frequent problem.  Those
who are intimately involved with a project become so familiar with what is to be done, that they
forget to spell it out.  Often, it is useful to have an expert or someone familiar with the service or
supply, but not involved with the contract, to read the contract and identify any significant
ambiguities that may need to be clarified.  Contracts should, of course, also be carefully reviewed
for typographical and other drafting errors.  Also, the mathematical calculations should be
carefully checked.

  Essential Elements of a Good Contract.

Good contracts, (containing something more than the minimum necessary to make it binding)
contain the following six basic parts, in the order indicated:

1. Identification of the parties at the outset and proper signatures at the end in behalf of each.
 
2. Factual recitals or "WHEREAS" clauses which describe certain essential facts in existence at

the time the contract is entered into.  Factual recitals are used to state critical facts upon
which you relied in entering into the contract or to educate the reader (a judge?) in
understanding your agency's general intent.  These recitals can be very important tools in a
contract.  As is evident from the standard forms, State contracts use this portion of the basic
contract for representations to those in the approval process that certain minimum
requirements have been met (e.g., availability and location of funds, source of legal authority
to enter into the particular type of contract, procurement methodology, necessary approvals
obtained, etc.).  You should use this portion of the contract the same way.  That is, to
describe any facts you consider important to the reader's understanding of your frame of mind
in entering into the contract.  As a matter of form, you may omit the cumbersome legalese
"WHEREAS" if, and only if, you utilize the heading "RECITALS" at the beginning of this
section of the contract.  An example of this conversion is shown in the discussion of "Contract
Amendments" in Appendix B.

 
3. A description of the service or product being purchased.  Hopefully, if you conducted a

competitive solicitation, this was already written so it will form the basis for the awarded
contract.  Chapter 2 has guidance on writing a Statement of Work (SoW).

 
4. Payment amount, including the rate and timing of pay.
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5. The performance period and dates when supplies or other deliverables by the contractor (such
as preliminary designs, reports, software) are due.

 
6. Terms and conditions.  Often called “boilerplate,” these clauses are important because they

define the relationship between the State and contractor, i.e. inspection rights, rights in
documents and software, default procedures, liquidated damages for delay, and the like. In
addition to language required by law (e.g. the Special Provisions) and your particular
transaction (in federal grants, for example), there are a number of provisions generally
advisable in most contracts.  These are set forth in the model contract clauses in Appendix A
to this chapter.  You should familiarize yourself with these provisions and their use so that
when you are drafting from scratch or tailoring other forms to your needs, you will be in the
habit of thinking about what “boilerplate” may be useful to "tighten up" your contract.

  Description of Essential Elements

 Each of these elements must be handled with as much clarity as possible.  They are discussed
below in more detail.

  Identification of parties

The preferred method of referring to Colorado State agencies is "the State."  Leases are one
common exception to this rule, where "lessee" and "lessor" are used uniformly.  The preferred
term of reference for private parties is "contractor."  Frequently other terms are used in standard
purchase agreements or printed maintenance agreements.  As long as it is made clear that such
words as "customer," "client," or "purchaser" are intended to refer to the State, there is no
problem.  These designations are appropriately set forth in the introductory paragraph of the
document.  Public entities are often referred to as the "County," "City," or "District."  This should
present no problem as long as the references are consistent.  However, since the State's contract
form uses the term "contractor" throughout, where the form is used it is usually necessary in that
event to identify the contracting party both ways in the introductory paragraph of the document
(e.g., XYZ Corporation, hereinafter referred to as "XYZ" or the "Contractor"),

Contracts with public agencies should be entered into with the public body itself, not with an
administrative division.  For example, you should contract with the "City of Aurora" and not with
the "Aurora Division of Parks and Recreation."  Contracts with counties should be entered into
with the Board of Commissioners of the County.

With respect to interagency agreements, there is more flexibility, but Fiscal Rule 3-1 does require
that the parties be clearly identified and comply with other specific requirements.  Appendix C is a
model interagency agreement.

  Service or Product Provided

If your contract is a result of an invitation for bids (IFB) or request for proposal (RFP), the
statement of work or scope of work should have been included with the solicitation.  Incorporate
that portion of the IFB or RFP that defines the work, as well as the part of the contractor’s
proposal that is intended to be contractually binding and describe its approach to satisfying the
requirement.  Careful here: make sure you use an “order of precedence” clause to define what will
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govern when there are conflicts or inconsistencies in the RFP/IFB and the contractor’s proposal. 
An example is at Clause A3 in Appendix A.

If you have not competed the requirement using an IFB or RFP, you will have to write the
statement or scope of work.  Describe, in as much detail as possible, what you expect the
contractor to do and when it must be done.  In service contracts you may not exercise day to day
control over the means and methods of the contractor's work without risking collapse of the
independent contractor relationship.  To ensure you get what you want when you want it, use
sufficient detail when drafting the amount and timing of payments.  Refer to Chapter 2 of this
Manual for tips on drafting requirement, i.e. the scope of work or statement of work.

  Payment

Payment provisions consist of three distinct essential elements.  The total (maximum) State
financial obligation, the periodic increments when partial payments will be made (monthly,
quarterly, etc.), and the rate at which payment is earned (e.g., unit price of goods or labor rate for
services).  Each of these should be expressly described.  Advance payments require approval of
the State Controller, so usually payments should be made only after delivery of the service or
supply.  Sometimes a contractor insists on “progress payments.”  Where you are paying for
services based on progress and completion of individual milestones, such as design submissions,
project planning reports, or other deliverables, consider withholding some portion of the fee or
price (5-10%)  until delivery is made and the final product inspected and accepted.  Also consider
the risk to the State if the contractor files for bankruptcy or becomes insolvent.  Will sufficient
work product be available (and delivered before progress payments) so the State is assured of
getting something of value?  (See Appendix A, Clause A6, for an example of a progress payment
provision.)

  Term or Duration of the Contract

Every contract must have the date it is made and the starting and ending dates of performance, or
contain a clause that gives the State the right to terminate the contract for convenience.  The date
it is made may also be the date the contract begins ("effective date").  State contracts may not be
made after they are effective because the Controller's statute requires that the contract be
executed and approved before an obligation to pay money arises.  Further, the Fiscal Rules
require that every contract contain a specific ending date or a sufficient detailed description of an
event from which the contract termination can be determined.  The Controller and Attorney
General interpret the Rule to mean that a date certain must be used in all cases unless the nature
of the performance is such that it is dependent upon actions or events not under either party's
control (e.g., hiring an attorney or expert witness for litigation may be until the trial or any appeal
is concluded).

For contracts governed by the Procurement Code, performance periods (including options)
cannot exceed five years unless approved in writing by the State Purchasing Director.  See
Procurement Rule R-24-103-503.

When time is important, and the contractor’s schedule is tight and tied to the State Controller’s
approval of the contract, often an issue arises if the approval occurs later than expected.  Earlier
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in this chapter, the problem of late contracts was discussed, but the fact remains that some lawful
contracts are approved after the parties expected performance to begin.  What happens to a
performance period or delivery date that was tied to contract approval?  A suggested solution to
the problem of accommodating delays in the approval process would be the inclusion of a
standard contract provision which provides that where the contract is submitted to the State
Controller on a date later or subsequent to the effective date set forth in the contract, then the
effective date is automatically postponed until the date the Controller approves the contract, and
any performance and payment obligations are adjusted proportionately in the contract.  Clause A4
in Appendix A has a suggested clause. 

  Other Matters

  Terms and Conditions

The clauses in Appendix A address many common contracting issues.  Chapter 2, page 2-8, has a
list of other issues that may be important to clarify in a contract.  Similarly, the checklist in
Chapter 9 may be used in defining the need for other terms and condition.

  Exhibits

Documents are attached to contracts for a variety of purposes and are referred to by a variety of
names, such as, exhibit, attachment, addendum, or appendix.  It is often necessary or appropriate
to attach schedules, charts, and forms, as well as documents containing narrative provisions to be
incorporated into the contract.  For example, if an exhibit contains terms that the parties wish to
have incorporated into the agreement, they should say so.  If a form is attached as an example or
specimen copy of the form to be used in making a report, this should be explained.

However these may be designated and for whatever purpose they are used, exhibits should be
clearly identified and their use or purpose explained in the body of the agreement, as well as being
separately numbered and internally paginated (e.g., Exhibit A, page 1 of 10, page 2 of 10, etc.).  If
you select only portions of a document for inclusion (e.g., contractor's proposal), you should
repaginate the portions included to make a new, complete document or clearly identify in the
contract the portions being incorporated.

Generally, whenever the terms of a document referred to in a contract affect the responsibilities of
the parties, it should be attached as an exhibit.  There are some exceptions to this rule which may
be applicable.  For instance, a price agreement can be referred to by its RFP or award number. 
Also, published laws need not be attached, but merely cited (e.g., statutes, rules, regulations, etc.).
 For voluminous policies or manuals which are not formally published laws, where the Contractor
already has them anyway, these may be incorporated by reference by citing the title of the
document, its date, and other identifying information.  Otherwise, they need to be attached and
properly labeled.

Where the State leases an office and the lease requires adherence to building rules and regulations,
they must be attached to the lease, properly identified as an exhibit, and incorporated into the
lease.
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The provisions of all exhibits should be carefully compared with the language of the contract, both
the standard contract or lease clauses and the specific responsibilities.  Any inconsistencies or
ambiguities should be clarified.  If it is determined that a clause in an exhibit is not applicable, it
should be crossed out, with all parties initialing the change.  One of the most persistent problems
in reviewing State contracts and leases is that of inconsistencies between the body of the contract
or lease and exhibits.  This occurs most often where vendors or lessors insist you use some or all
of their forms or standard conditions.  Computer hardware and software contracts are another
example of such conflict problems.  This problem can be avoided by a careful reading of the
documents.  State contract provisions should always be expressly controlling over contradictory
provisions in exhibits.

  Bidding and Other Competition Considerations.

The Colorado Procurement Code governs most payments of money by the State, but certain types
of goods or services have special bidding procedures outside the Code.  Whenever a question
arises as to whether or not any services or equipment should be let for bids, the Division of
Purchasing should be consulted.  This requirement is met in some instances by a "price
agreement" which is an award made after a bidding process by the State to a company providing a
particular type of goods or services.  The award is available for a specified time period (1-5 years)
for State agencies to utilize when they wish to acquire goods or services of that type.  A price
agreement is, in effect, a blanket procurement available for agencies to procure from.  Where the
spending agency wishes to enter into a purchase contract with such a company, the purchase
order or contract should refer to the price agreement by its RFP or award number, and a copy of
the price agreement should be routed with the contract during approval. 

Where a particular contract has been arrived at through a bidding process specific to that
transaction, the specifications and relevant portions of the IFB/RFP and winning bid or proposal
must be attached to the contract file when it is submitted for central approval.  Also, make sure
the relevant portions of the proposal or bid, e.g. the statement of work descriptions, are either
attached as exhibits or “incorporated by reference” by citing the title of the document, its date,
and other identifying information.  Portions of the specification may be attached to the contract as
exhibits and incorporated into the contract.  Also, the contract should specifically indicate in the
factual recitals ("WHEREAS") that the matter was let for bids in accordance with the State
Procurement Code and that the contractor was the "lowest responsible bidder."  The "IFB/RFP
Number" assigned by the Division of Purchasing should be used to identify the bid.

The terms of the contract may not go beyond the matters bid.  For instance, if the solicitation
called for a 1 year term, the contract cannot be for more than 1 year.  Similarly, additional goods
or services which were not the subject of the bid may not be contracted for without additional
competition.

Matters, clarified by negotiation after award, which modify the RFP and Proposal should be made
controlling over those two documents by inclusion in the body of the contract or by a separate
exhibit expressly made controlling in the event of a conflict.  For example, a negotiated item
resulting in agreement not clearly set forth in either the RFP or the proposal should be described
in the contract or in a third exhibit, and the contract should clearly state that these items are
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controlling.  References to the RFP, proposal and other exhibits should always provide a
controlling order in the event of a conflict. Clause A3 in Appendix A is an example of such an
“order of precedence” provision.  Generally, the controlling order would be the contract, any
negotiated provisions in an exhibit, the RFP and, finally, the proposal.  To make this work most
effectively for the State, the critical performance elements should be pulled out of the proposal
and put in the contract, or when describing the scope of work in the contract, make specific
reference to portions of the proposal.  In this way, the contract and RFP effectively become
controlling as to the offer accepted and the controlling order provision leaves the proposal last in
order of preference.

  How Do I Deal with Vendors That Insist I Use Their Forms?

This problem has been around for a long time, and Al Jewell, a First Assistant Attorney General
who had 20 years of experience in contracting, gave this advice in a 1988 version of the Contracts
and Procurement Code Manual.

[T]he obvious solution to this problem is to utilize your RFP in order to
eliminate the vendor's objections to the use of State contract forms and
format.  The specimen contract must include not only the pre-printed
pages, but also the format of the final contract you intend, including all
“boilerplate” provisions, scope of work, etc.  The invitation to bid shall
specify that a condition of the vendor's response shall be that the State
contract resulting from the award to the successful bidder will be in the
form of and as set forth in the said specimen contract.  In the event some
of the vendor's forms are included as attachments or exhibits in the final
contract, care should be taken to compare the language of the attachment
to that of the contract and to provide that where there are contradictions
or inconsistencies, the terms of the (State) contract shall always
supersede, manage, and control those of any exhibit or attachment. 
Further, the terms and conditions of the RFP shall also supersede and
control those of the response or of any exhibits or attachments of the
vendor. 

Where the agency fails to properly provide for the final contract format in
the RFP and it is impossible to refuse to allow use of the vendor's forms,
or parts of the forms, then extreme care must be taken to insure that none
of the terms and conditions contained within the vendor's forms are
unacceptable in whole or in part.  Any such terms and conditions shall be
deleted and the deletions initialed by the contracting parties.

This remains good advice today.  If the vendor wants their forms used, they must be reviewed
word-by-word and inconsistencies resolved in the language.  The forms may be included as an
attachment to the State contract.  Most vendor forms will likely have a lot of deletions and other
edits, or perhaps clarifications in the main body of the contract.  Do not rely on an “order of
precedence” clause to take care of these problems.
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The State Controller and Purchasing Director have policy guidance on incorporation of vendor
forms in purchase orders (See "Purchase Order Modifications/Incorporation of Vendor
Contracts", included in the Policy Letters Annex to this Manual).  We recommend that you read
and follow the policies in that memorandum with respect to incorporating vendor
provisions/agreements in State contracts as well.

  Insurance Requirements

  Introduction

As a matter of policy, the State generally requires that its contractors maintain certain minimum
types and levels of insurance.  This policy stems primarily from procurement requirements to
select responsible vendors and fiscal policy to adequately protect the State.  The types of
insurance a State contractor should have are as follows:

• Comprehensive or Commercial General Liability (CGL)
 

• Professional Liability (for licensed professionals)
 

• Automobile Liability
 

• Workers' Compensation
 

• Unemployment

Each of these is discussed below.  As a preliminary matter, however, it is important to note that
liability insurance is a policy matter while workers' compensation and unemployment are required
by laws which apply independently to State contractors.  Liability insurance is requested by the
State in an effort to ensure the contractor has the minimum financial capability to defend itself
from lawsuits and pay claims where liability exists while continuing to effectively perform State
contracts.  Additional insured status for the State enables the State to be protected by the
contractor's insurance policy when the State is sued along with the contractor for something
which is the contractor's responsibility.  The State has its own liability coverage for claims alleging
the State is at fault.  State liability and insurance is discussed below as well.

In contrast to contractor liability insurance, workers' compensation and unemployment are
requirements of law which contractors must meet without regard to the existence of any contract
with the State.  The State requires compliance with these laws as a condition of receiving public
funds primarily to ensure that independent contractor status is maintained.  Otherwise, the State
might be held liable for the obligations of the contractor for injuries to the contractor's employees
or subcontractors, or for contractor layoffs, when the State does not budget for or pay premiums
for such protection.
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  Standard State Insurance Requirements

The standard State of Colorado insurance requirements for inclusion in procurement solicitations
are shown in Clause A15 at Appendix A.

The dollar amounts are derived from the State's maximum liability exposure in the Colorado
Governmental Immunity Act, Section 24-10-101 et. seq., CRS as amended.  In many cases the
State is immune from liability for injuries it may cause ("governmental immunity").  Nevertheless,
as a matter of policy, the standard dollar limits are to be used, unless a compelling case can be
made for an exception, because it is impossible in most cases to anticipate when the State is or is
not immune from liability.  Further, our primary concern is to contract with a responsible
contractor capable of satisfying its reasonably foreseeable liability.  In some cases, where the
standard in the particular industry calls for higher limits, you should consider asking for more. 
Where the standard is lower in a particular industry, as with some private non-profit corporations,
you may accept lower limits, but only after consulting legal counsel for an analysis of whether the
State is adequately protected.  It is important to assess in advance the appropriate insurance
requirements for the industry involved and adapt the solicitation (or contract if non-competitive)
to your needs after obtaining approval from the appropriate procurement official and legal
counsel.

Regardless of dollar amounts, however, the State should always be named an additional insured
on contractor's Commercial General Liability (CGL) Insurance.  This enables the State to request
the protection of the contractor's insurance policy when both the State and contractor are sued for
something the contractor did or didn't do.  A complete discussion of additional insured matters is
set forth below.  The important thing to remember is that this requires an amendment to the
insurance policy and you must get written evidence that this has been accomplished (preferably a
copy of the endorsement, not just a certificate of insurance).

  Governments or "Political Subdivisions" as Contractors

For cities, towns, or counties which object to the standard insurance requirements, it is acceptable
to use the following:

If the Contractor is a "public entity" within the meaning of the
Colorado Governmental Immunity Act, CRS 24-10-101, et seq., as
amended ("Act"), the Contractor shall at all times during the term
of this Contract maintain such liability insurance, by commercial
policy or self-insurance, as is necessary to meet its liabilities under
the Act.  Upon request by the State, the Contractor shall show
proof of such insurance.

This may also be added to standard insurance requirements sections in a form contract where the
agency has both public and private contractors in the same program and a single contract form is
desired.
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Note:  Page 21 contains a “sample” insurance certificate, which is used as an example and
discussed in text that follows.
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This page is intentially left blank for the “sample” Certificate of Insurance.



Colorado Contract Procedures and Management Manual - August 1997

Writing the Contract 6-22

  Certificates of Insurance:  Overview and Instruction

The following discussion accompanies the sample certificate of insurance that is shown on the
preceding page.  Before getting into particular coverage types and dollar limits, you must first
examine the certificate to make sure the following exist:

• Name, address, and telephone number of issuing insurance agent;
 

• Correct complete name and address of the insured (contractor).  Note that this
information must match exactly the W-9, the contract, and the COFRS (or approved
State agency or institution accounting system’s) vendor file;

 

• Insurance companies should be listed and the corresponding "Company Letter" should
appear beside each type of coverage so that it is clear which company is providing
which coverage;

 

• A current "Issue Date" in the upper right corner; and
 

• Original signature of the issuing agent.

Always check the "insured" name at the top of any certificate of insurance to make sure it is your
contractor and not a parent or subsidiary of the contractor that is actually doing the work.

  Liability insurance

Liability insurance protects entities and individuals against loss for injury to people or property.  It
is written to cover risks likely to be encountered in the particular activities the insured engages in.
 The insurance company will defend the insured against lawsuits, and pay damages to those who
successfully make a claim against the insured, up to the dollar limits of the policy.  Your
homeowner's policy protects you against such risks you may encounter as a homeowner.

  Comprehensive General, Commercial General, or Professional Liability

“Comprehensive General Liability" or "Commercial General Liability" ("CGL") and "Professional
Liability" (or Errors and Omissions) insurance are written for business activity as opposed to
home ownership.  Professional Liability protects against the risks of professional malpractice or
negligence and is available only to licensed professionals (e.g., architects, doctors, lawyers, etc.). 
Commercial General Liability is the most common form of business insurance and is used by
businesses of all non-professional types.  Unless you are contracting with a licensed professional,
CGL is the type of insurance you will be expecting State contractors to carry.

  “Occurrence-Basis” and “Claims Made” Policies

Liability insurance may be written on an "occurrence" basis or on a "claims made" basis.  The
standard certificate of insurance form contains a place to mark one or the other.  Occurrence-
based liability insurance pays where the injury occurred during the policy period and is the most
common type.  Claims-made liability insurance pays where the claim (lawsuit) was made or filed
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within the policy period and is typically the only type available for professional liability policies. 
An explanation of the reasons why Professional Liability is "claims made" is beyond the scope of
this Manual.  What is important is that you should never accept claims-made CGL; you should
always demand from contractors who are not licensed professionals CGL written on an
"occurrence basis," which must be maintained throughout the contract period so that there will be
insurance protection for injuries occurring during the life of a contract.  The claim or lawsuit may
be made years later--after the contract is over--and the contractor may have no insurance in force
at that time.  The insurance company which carried the policy during the contract period (when
the injury occurred) is contractually obligated to defend and pay the claim whenever it is made (up
to the statutory time limit for the injured person to file a lawsuit).

In professional services insurance, and other policies which commonly do use a "claims made"
policy, make sure that you include a suitable "tail" on the policy requirement.  This means that the
policy has to be kept in force for a specified period after contract termination or expiration that is
equal to the applicable "statute of limitations" on law suits.  The purpose is to make sure there is
insurance coverage for an adequate period of time after the end of the contract, when claims are
most likely to be filed.  The standard provision at Appendix A, Clause A15, requires a two year
"tail," that will protect the State in most cases of probable liability.  You may want to discuss the
"tail" period with your assigned assistant Attorney General, to make sure that the period specified
in the contract is adequate to protect the State from probable claims that may be filed under your
contract.

Always ask for a certificate of insurance and make sure the CGL section has been marked ("X")
for "Commercial General Liability" and "Occurrence."  The sample certificate of insurance on
page 6-20 illustrates these requirements.

  Policy Limits (Dollar Coverage)

The standard form Certificate of Insurance shows a section entitled "Limits."  In this section,
there are several different terms with dollar amounts next to them.  An "aggregate" limit is the
most the insurance company will pay for all claims for damages during the policy period. 
Aggregate limits are general as to all claims and specific as to certain types of claims.

  "General Aggregate"

General Aggregate should be at least $1 million.  This is the maximum amount the insurance
company will pay during the policy period (the dates shown just to the left ) regardless of the
number or type of claims for all CGL coverage shown.  Thus, if the contractor is successfully
sued during that period, the total amount of CGL insurance available for a claim involving the
State's contract would be reduced accordingly.  This does not apply to "Products-Completed
Operations"; the dollar limit specifically stated for that coverage is the total amount the insurer
will pay for that risk during the policy period.

  "Products-Completed Operations Aggregate"

Products-Completed Operations Aggregate should be at least $600,000.  This is the maximum
dollar amount available during the policy period for injuries caused by the contractor's product or
service.  This covers bodily injury and property damage caused by the contractor.  The insurance
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company will not pay more than the accompanying dollar limit for all such injuries during the
policy period.  The general aggregate does not apply.  Thus, in the sample certificate on page 6-
21, $600,000 is the total annual limit.

  "Personal and Advertising Injury"

Personal and Advertising Injury should be $600,000.  This refers to economic injuries, such as
civil rights violations, or injuries to the reputation or business of another person or entity, such as
libel, slander, or similar claims of injury to anther’ person’s ability to engage in their business or
profession (i.e., substantially reducing someone's ability to earn income from their product or
labor).  Again, the insurance company will pay only the dollar limit stated for all such injuries
during the policy period.  Here, the general aggregate would apply, to allow claims for 2 or more
separate occurrences up to $1,000,000 per year.

  "Each Occurrence"

Each Occurrence means the maximum amount payable for one claim or incident, regardless of
which type of injury coverage applies.  Thus, if the contractor had $600,000 limits on each of the
Personal & Advertising Injury and Products - Completed Operations coverage (as required), a
claim by the same person for both bodily injury and personal injury totaling $750,000 would
obligate the insurance company to pay only $600,000.  The contractor would be liable for the
remaining $150,000.  Note the relationship to the General Aggregate.  In the hypothetical given,
the insurance company would pay $600,000 and only $400,000 would be left for the remainder of
the policy period to pay all other claims regardless of type.  If the $600,000 was entirely under
Products-Completed Operations, aggregate limits for that coverage would be exhausted and
nothing would remain for those risks.  $400,000 would remain for all other risks.

Note:  It is recommended that all State contracts contain a provision requiring that if any
aggregate limits are reduced by claims paid or made during the contract period, the contractor
shall immediately obtain additional insurance to restore the full aggregate limit.  State Purchasing's
standard insurance requirements for solicitations (Clause A15 of Appendix A) contain such a
provision.

  "Fire Damage"

Fire Damage pays for property damage by a fire caused by the insured.  The amount should be at
least $50,000 for any one fire.  This is not coverage for a typical "act of God" fire covering the
insured's own premises (i.e., business location or your home).  Fires which burn down your own
building are covered by standard property casualty insurance discussed below.

  "Medical Expense"

Medical Expense is a per person limit on medical expenses incurred by persons the insured causes
injury to.  It is not unusual to see these limits as low as $5,000 per person.  The reason for such
dollar amounts is beyond the scope of this discussion.

   “Automobile Liability Insurance”

State law requires all automobile owners to carry a minimum amount of liability insurance for
injuries or damage they may cause to others while operating a motor vehicle.  State law requires a
very low amount of insurance--$50,000 per occurrence.  This is why the State requires its
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contractors to carry $600,000, a better approximation of the maximum risk to the State under the
Governmental Immunity Act.

Note that the State requests $600,000 "Combined Single Limit."  In contrast to various types of
injuries and specific dollar amount for each discussed above under CGL, this requires $600,000
per occurrence for any combination of bodily injury or property damage to any number of people.
 This insurance should be carried for all autos used by the contractor in its business, whether or
not State personnel or recipients of State benefits are transported by the contractor.  Again, the
State is looking for responsible contractors as much as for protection from suit when beneficiaries
are actually transported.  Sole proprietors or professionals using a single vehicle of their own, not
transporting others under the contract, may use their own automobile liability with lower limits,
but it should always be at least $100,000 per person, $300,000 per occurrence.

You should always expect covered automobiles to be indicated with an "X" for either "Any
Auto," "All Owned Autos," or "Scheduled Autos."  Scheduled autos should be listed in an
attachment.  "Hired Autos," "Non-Owned Autos" or "Garage Liability" should never be the only
coverage indicated; these may be in addition to one of the first three types, but never alone.  An
individual or small firm may typically have only "Scheduled Autos," just as you and I have
insurance for only the specific vehicles we own.  Larger contractors may typically have "Any
Auto" or "All Owned Autos" because of the large number and types of vehicles they may have in
their fleet.  "Hired Autos" are vehicles that come with drivers and "Non-Owned Autos" are those
leased or rented without accompanying drivers.  Again, these should appear only in combination
with one or more of the first three listed types.

  “Excess Liability”

The contractor may meet the CGL and Automobile Liability limits by a combination of basic
insurance for those risks and what is called "Excess Liability."  When this is offered, it should be
"Umbrella Form," so indicated by an "X" in the appropriate box.  The total limits of CGL plus
Excess Liability, and Automobile Liability plus Excess Liability, should each equal or exceed the
required dollar limits.

  “Workers' Compensation”

These limits are set by law.  The general form certificate should indicate $500,000 if insurance is
provided by a commercial insurer.  If insurance is provided through a government entity, such as
Colorado Compensation Insurance Authority ("State Comp."), a separate certificate of insurance
on State Comp. or other government letterhead should be provided showing statutorily required
coverage is in place.

Agency personnel should not be advising contractors about workers’ compensation requirements.
 Generally, however, an individual operating as a sole proprietor, and not using other employees
during the course of contract performance, would not be required by law to pay either
unemployment taxes or obtain workers’ compensation.  The same rule applies to performance of
services by the named partners of a partnership that has no other employees.  Consequently, in
cases where the contractor is exempt from the requirements, there is no need to insist on receipt
of any forms or certifications.  In any other case, normally the entity will be able to provide
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evidence that it has workers’ compensation coverage.  There is an exception for corporate
officers or members of limited liability companies (LLCs).  (Section 8-41-202, CRS)  They may
elect to reject workers’ compensation coverage; this election most commonly is made by officers
of small, closely held corporations.  The election must be made by filling out a form WC43
(“Rejection of Coverage by Corporate Officers or Members of a Limited Liability Company”)  or
substantially equivalent form (Rule IIID1, Election to Reject Coverage, pp. 3.01-3.04, 7 CCR
1101-3), and providing the form to the insurance carrier (if any) or to the employer compliance
unit of the Division of Workers’ Compensation.

  Special Items

Near the bottom of the standard certificate there is a blank space for other matters ("Description
of Operations/Locations/Vehicles/Special Items").  This should always indicate your agency as an
additional insured.  This does not mean additional insured status has been obtained (the actual
endorsement is better), but it is a good indication the insurance agent knows he is supposed to
request it.  This is the appropriate start to the process of actually getting additional insured
endorsements to the policy.  Make sure the certificate so states before going any further with
performance.  It is recommended that you actually see the endorsement, unless you have worked
with the agent in the past and are confident in the accuracy of the certificate.  If there is any
confusion about the additional insured endorsement, consult the procurement office or legal
counsel.

  Certificate Holder

Insurance certificates provide no legal rights. Notice the disclaimer in bold type at the upper right
hand corner.  Being a certificate holder simply means the insurance company, through its agent,
has your agency name on file and will attempt to provide you notice of cancellation.  The
contractor is independently required by the solicitation/contract to provide  notice of cancellation,
usually 60 days.  See the standard requirements in Clause A15, Appendix A.

  Property Casualty Insurance

The State has a commercial insurance policy for damage to its property by fire or other "standard
perils."  If you are asked to carry casualty insurance by a contractor for property leased or
purchased on an installment basis, you should first contact the Risk Management Office of the
Department of Personnel and make arrangements to have such property listed on the State's
policy.  DO NOT wait until after delivery of the goods to do this.

  State General Liability Insurance

In the mid-1980's the State found itself unable to purchase CGL from commercial carriers.  The
State began to self-insure for CGL and the Risk Management Office was born.

The Risk Management Office will, upon request by a contractor, issue a certificate showing State
CGL coverage.  The Risk Management Fund covers only the liability of State agencies and
employees, and no one else may be named an additional insured.  Further, the State may not
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promise to use self-insurance to contractually meet any liability except in property leases.  See the
discussion about indemnification that follows.

  Indemnification And Limitation Of Liability
If a contractor insists on negotiating “indemnification” provisions, or otherwise excluding
damages, limiting damages, or disclaiming warranties, be aware there are limitations on your
authority to do so.

When you promise anything other than timely payment of money available and encumbered for
the purpose, you are potentially promising something State government may not do.  Provisions
requiring the State to indemnify or hold harmless the other party are the best example of this type.
 It is not possible in this context to detail every such problem.  However, a single, guiding
principle will help you avoid falling into this trap:

You may not promise anything on behalf of the State which may create
a claim against funds held by the State unless you have an
appropriation to pay for it.

This principle springs primarily from the Colorado Constitution at Article V, Section 33 and at
Article XI, Section 1.  Promising in-kind performance or any consequence for State failure to buy
or perform must be carefully evaluated.  The Attorney General’s office will never approve an
indemnification or hold harmless unless it has been discussed with and approved by it in advance. 
If a vendor/contractor requires that the State promise to do or pay something for which you have
no money, do not execute such a contract without consulting legal counsel.  You may, of course,
promise to provide in-kind services or delivery of some product, if you have the appropriations
for such services or products.  In such cases, you should always use a future funding contingency
(Special Provision 2), even for in-kind performance.  Although the State is not directly promising
money to the particular contractor, the funding to provide in-kind performance by State
employees or with State-owned materials is still dependent upon general operating appropriations
in future years.

When the State leases property, there is a limited exception to the general prohibition on
indemnification.  Statutory authority exists to indemnify lessors under limited circumstances.  See
Section 24-30-1510(3)(e) and (4), CRS, as amended.  This should only be done when absolutely
necessary to reach agreement.  The following lease provision is the only acceptable way to
accomplish this result:

The Lessee shall defend and hold harmless the Lessor against
claims arising from the alleged negligent acts or omissions of the
Lessee's public employees, which occurred or are alleged to have
occurred during the performance of their duties and within the
scope of their employment, unless such acts or omissions are, or
are alleged to be, willful and wanton.  Such claims shall be subject
to the limitations of the Colorado Governmental Immunity Act,
CRS 24-10-101 to 24-10-120, as now or hereafter amended.
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This provision is commonly called a "Senate Bill 64 hold harmless."  Use of this provision in a
lease means the State Risk Manager must approve the lease.  Route the lease to Risk
Management Office after State Buildings, with written direction to the State Risk Manager
specifying where he should look (what page) to find the SB 64 provision.

Whenever a contractor wants the State to include a provision spelling out what happens if the
State does not timely or properly do something, consult legal counsel.  You may, of course, agree
to pay interest on late payments, but such provisions should be expressly subject to Section 24-
30-202(24), CRS (12% annual interest from 45 days after payment due, but no liability for
interest arises "if a good faith dispute exists as to the State's obligation to pay all or a portion of
the account").  The term for timely payment and the rate of interest may be modified by
agreement of the parties, but anything worse than 18% and less than 30 days is generally
unreasonable and unwise.  In any event, always include the statutory caveat that interest is not
owed during any period where a good faith dispute as to all or part of the account exists.

Contractors commonly want the State to sign limitations of liability or exclusion of damages. 
You can negotiate limits to contract "breach" damages for failure to perform up to the standards
required in the contract, but you cannot cut off a contractor's liability for death, personal injury,
and damage to property.  The State Controller's and State Purchasing Director's memorandum,
"Purchase Order Modifications/Incorporation of Vendor Contracts," June 24, 1996 (included in
the Policy Letters Annex) states the current policy with respect to these limitation of liability
provisions:

1. Agencies may not agree to the exclusion of consequential damages, i.e. Section 4-2-715(2),
CRS (transactions in goods), unless those damages are defined as excluding damages or
claims arising out of bodily injury (including death) or damage to tangible property.  For
example,

“In the event of breach, contractor shall not be liable for incidental or
consequential damages as those damages are defined in the Uniform
Commercial Code, except that for purposes of this exclusion,
consequential damages shall not include damages or claims arising out of
bodily injury (including death) or damage to tangible property.”

2. Agencies may agree to limitation of remedies/liability provisions, i.e. Section 4-2-719, CRS
(transactions in goods), so long as those terms are similarly defined as "excluding damages
and claims arising out of bodily injury (including death) and damage to tangible property." 
The model provision above is acceptable.

The purpose of these limitations is to preserve the right of the State to hold the contractor liable
for personal injury and damages to tangible property.  Consistent with these limitations, though,
agencies may agree to limit contract damages or remedies that are available to the State in the
event of breach by the contractor of its contract obligations.

You are strongly encouraged to seek the assistance of legal counsel when faced with a request by
a contractor that your agency agree to limit liability or exclude damages.



Colorado Contract Procedures and Management Manual - August 1997

Writing the Contract 6-29

  Signature Authority

  Introduction
This discussion identifies applicable requirements concerning the authority of a contractor to
contract with the State and describes the source of contract authority for various private and
governmental entities.

  Authority
To protect the interest of the State in a contract, the State agency should ensure that:  (1) the
contractor has authority to enter into the proposed contract; and (2) the individual ("signatory")
signing the contract on behalf of the contractor has the authority to legally bind that contractor to
the obligations of the contract.

To ensure compliance with such requirements, the State agency needs to identify the legal status
of the contractor, review applicable statutes, and other available documents concerning the
contractor's authority to enter into the proposed contract, and notify the contractor of actions the
contractor must take (if any) to ensure that the contract is authorized and/or is signed by an
individual authorized to take such action.

The existence and extent of the contractor's authority to enter the proposed contract, and whether
the authority has been properly delegated to the individual signing the contract, can be determined
from several documents/sources including, without limitation:  applicable statutes; articles of
incorporation, by-laws, and resolutions of corporate contractors; partnership agreements of
partnership contractors; charters of home rule local government contractors; and powers of
attorney.

Failure to ensure compliance with such requirements could result in the absence of a valid
contract and the lack of any contract enforcement rights in the State, since a contract entered into
by a contractor without proper authority may be either completely void or voidable by the
contractor.

  Agents
Regarding questions of contract authority, a State agency should be aware that contractors act
through individuals who are "agents," such as an officer of a corporation (president, vice
president, treasurer, etc.), a general partner of a partnership, or an official of a local government,
and that the authority of such agent to enter a proposed contract on behalf of the contractor may
be limited, or non-existent.

Knowledge of both the type of agent (special, general, or universal), and any limitations on the
authority of that agent, will help the State agency to determine whether the agent has authority to
enter the proposed contract on behalf of the contractor.  Generally, the individual/agent/signatory
who signs the contract on behalf of the contractor has only the authority that the contractor has
either expressly or impliedly delegated to that individual.
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If the contract in question deals with a subject matter that is within the general and usual nature
and custom of the business of the contractor (e.g., "a contract with an engineering firm for
engineering services"), then a general agent such as a "general manager" will likely have the
authority to execute the contract.  On the other hand, if the type of contract is unusual for that
type of contractor (e.g., "a contract with an engineering firm to convey real estate"), then an agent
may not have such authority absent express authority from the governing body of the contractor.

  Types of Contractors
The State contracts with various types of contractors that have different legal status, including: 
general and limited partnerships; for-profit and non-profit corporations; joint ventures; special
districts; municipal and quasi-municipal corporations; statutory and home rule local governments;
and individuals doing business either by trade names or as sole proprietors.

Depending on its legal status, the authority of a particular contractor to enter into a contract, the
authority of an individual to sign that contract for the contractor, and the statutes and other
documents describing such authority, will vary.  The legal status of potential contractors, and the
applicable statutes and other documents that describe their respective contract authority and
limitations, are described in the following section, along with specific guidance on obtaining
signatures from these entities.

  General Requirements for Contract Signatures
All of the documents (contract and any application or proposal) must be signed by individuals
authorized to bind the "Contractor" to a contractual relationship.  Organizations such as
corporations having separate legal status from the individuals should have a second attesting
signature by the corporate secretary or equivalent, certifying that the person who signed for the
organization is properly empowered to do so.  All signatures must be original ink on all four
copies of the contract (no photocopies).  The Contractor name on the signature page must match
exactly the full legal name on its organizational documents, any application, proposal, or bid
documents, the W-9, and page 1 of the contract.  The name must be expressly consistent
throughout, legibly printed or in typewritten form.  Real property sales and purchases are special
cases where other requirements may apply.  See "Real Property Contracts" below.

  Individuals (Sole Proprietorships)

An individual who is the "Contractor" must use his or her name, sign, and indicate position or title
as "Sole Proprietor."  Individuals using trade names must include any trade name in the
"Contractor" name (e.g., "John Doe d/b/a JD Company"), but still sign as "sole proprietor".  The
personal social security number of the sole proprietor not having a trade name or employees must
be used.  At year end, the State reports all payments made to the personal social security number
of an individual with no trade name or employees to the Internal Revenue Service on a Form
1099.  Sole proprietors having a trade name or employees may use either their personal social
security number or their federal employer identification number.  Use the IRS Form W-9 to verify
consistency throughout.
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  Corporations

  General

Colorado corporations are governed by the Colorado Corporation Code, Sections 7-1-101
through 7-10-113 (for-profit) and 7-20-101 through 7-20-108 (non-profit), CRS Specific
statutory powers and authority include those described in sections 7-3-101 thought 7-3-104, 7-5-
109, 7-5-112, and 7-22-101, CRS.  In addition, the articles of incorporation and by-laws of a
corporation may expressly describe the authority of the corporation in particular contract
situations.  Finally, corporations have implied powers to do all things reasonably necessary to
carry out the business of the corporation.

A corporation's Board of Directors has general authority to contract for and manage the
corporate business.  The Board acts by resolution.  The Board of Directors can delegate this
contract authority by resolution to any of the officers of the corporation.  Generally, officers of
the corporation do not have authority to sign contracts solely by virtue of their office; instead,
that authority must be expressly delegated to them by the Board of Directors either in the articles
of incorporation, by-laws, or by resolution.

In addition to express authority, there is a presumption that a corporation president has implied
authority to sign a contract within the customary and usual course of the corporate business, and
that a vice-president also has such implied authority when the president is not available. 
However, neither the secretary nor a treasurer would have such implied authority.

  Signature

Corporations must specify the state of incorporation (e.g. "The Petroleum Company, Inc., a
Colorado Corporation").  The contract must be signed by both the president as the binding official
and the corporate secretary, attesting to the president's power.  If the corporate by-laws expressly
so provide, the contract may be executed by another corporate official (e.g., a vice president). 
Nonprofit corporations whose chief executive officer is not called a "president" in the by-laws
shall use such title as is provided in the by-laws (e.g., "Executive Director").  The secretary's
attestation is still required.  Similarly, the attesting signature may be that of assistant corporate
secretary, if the by-laws expressly so provide.  If the corporation possesses a corporate seal, it
must be affixed.  If not, it will be presumed the secretary's attestation is such a seal.  The
corporation's federal employer identification number, as shown on the W-9, must be used.

  Partnerships

  General

Partnerships are governed by the Uniform Partnership Act and the Uniform Limited Partnership
Act, as described in sections 7-60-101 through 7-60-143, 7-61-101 through 7-61-130, and 7-62-
101 through 7-62-1201, CRS In addition to such statutes, there are three other kinds of evidence
of authority of a partnership:

1. The agreement of the partners between themselves;
 
2. The course of business of a particular partnership; and
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3. The course of business of similar partnerships in the locality.

All general partners are co-owners and have the inherent authority to make contracts, provided
that the contracts concern the customary and usual business of the partnership.  However, a
limited partner does not have authority to contract for the partnership. 

  Signature

Partnerships must specify the state of organization and the type of partnership, general or limited
(e.g., X,Y,Z, a Colorado General Partnership).  The contract must be signed by a "general
partner," whether it is a general or limited partnership, and the signatory's position or title must be
so stated (e.g. "A,B,C, a Colorado Limited Partnership," by "The Oil Corporation, a Colorado
Corporation, its General Partner," signed by the appropriate corporate officers).  The partnership's
federal employer identification number, as shown on the W-9, must be used.

  Limited Liability Companies

  General

The "limited liability company", or LLC, is a relatively new kind of business entity, in which the
personal assets of the "members" are not liable for the debts of the LLC.  The general provisions
governing limited liability companies are in Part 7, Article 80, Title 7 of the Colorado Revised
Statutes.  LLCs are established by the filing of "articles of organization" with the Secretary of
State.  LLCs have the power to sue and be sued and to enter contracts.  The power to contract on
behalf of the LLC is commonly granted to one of the LLC "members" known as a "manager," and
if management is vested in the "manager," no contract or liability can be incurred on behalf of the
LLC except by one or more of its managers.  As a practical matter, it is wise to insist on seeing a
copy of the articles of organization where the agent is not signing as a "manager."

  Signature

Where management is vested in a manager, debts and contracts may be incurred on behalf of the
LLC only by one of its managers.  If the management is reserved to the members, a member may
be authorized to enter into the contract.  However, if other than a manager is signing the contract,
request articles of organization or other evidence of the extent of the member’s authority.

  Joint Ventures

A joint venture is a partnership for a specific limited purpose.  If the joint venture has a name, a
separate taxpayer identification number, and a joint venture agreement establishing authority of
one of the joint venturers to execute contracts pertaining to the scope of the venture, the
contractor name should be the joint venture name and the contract must be signed by the
authorized joint venturer (e.g., "Oil Exploration and Storage, a Joint Venture by the Pipeline
Corporation, a Colorado corporation, its Managing Venturer").  If such an agreement exists,
agencies should obtain a copy and verify the signature authority and purpose of the joint venture.

Without such a name and agreement, the contract must be in the name of all (e.g., "Q.R.S. and Oil
Company, Inc., a Joint Venture"), and must be signed by each such joint venturer.  In such case, a
new paragraph must be added to the contract which provides that each venturer, by name, is
jointly and severally liable for all obligations of "Contractor," and that one of the venturers will be
the payee on both the warrant and the 1099.  The non-payee venturer(s) must expressly agree to
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look solely to the payee for payment.  The State's need to have a single payee name and taxpayer
identification number requires that the contract be consistent; the State may only write one
warrant for each obligation and it is up to the venturers who have not formally organized under a
joint venture name to divide the payment accordingly.

Further, the signature of each joint venturer in any case must follow the same guidelines herein
applicable to itself individually (e.g., "Q.R.S. and Oil Company, Inc., a Joint Venture, by Q.R.S., a
Colorado General Partnership, and by "Oil Company, Inc., a Colorado corporation").  In the
example given, Oil Company, Inc. would need the signature of its president and attestation of its
corporate secretary, subject to the same exceptions set forth for all corporations.  Q.R.S. would
need the signature of a General Partner.

  Governments and other “Public Entities”

A municipal corporation (city), county, or district has only the authority that is expressly granted,
and that is necessarily implied in that which is expressly granted, and that which is otherwise
essential to the declared purposes of the corporation.  Any reasonable doubt concerning the
existence of authority is resolved by the courts against the corporation.

Colorado has both home rule and statutory municipal corporations.  The same is true for counties.
 Home rule municipal corporations are organized by charter under Article XX of the Colorado
Constitution, while statutory municipal corporations are organized pursuant to Title 31, CRS. 
Home rule counties are organized by charter under Article XIV, Section 16 of the Colorado
Constitution, while statutory counties are organized under Title 30 of the Colorado Revised
Statutes and have the authority described in sections 30-11-101, et. seq., CRS.

The home rule charter, or the State statutes described above, are the sources of all express
contract authority of a municipal corporation/county.  Whether a municipal corporation or county
has implied authority to contract must be determined on a case-by-case basis.

Power to contract generally resides in the legislative body unless such power is legally placed
elsewhere by:  (1) the organizational document (constitution, charter, etc.); or (2) by legislative
act (statute, ordinance, resolution, etc.).  Regardless of which individual purports to have power
to sign the contract, all such contracts should be attested by the signature of the county, city,
town, or corporate secretary, or equivalent, and the entity's seal must be affixed.  All public
entities should have a seal.  The following describes power to sign for different types of entities:

  Counties

Colorado counties are single branch governments (i.e., legislative and executive powers reside in
the county commissioners).  Except as otherwise described below, the "Contractor" should be the
Board of County Commissioners by the chairperson or vice-chairperson.  County contracts must
be signed for the Board of County Commissioners.  Officials other than county commissioners
may sign only when you are provided a current written resolution of the county commissioners
appointing such person to sign contracts (e.g., county manager).

• "County" or "district" boards of health have authority to contract with the State,
pursuant to Section 25-1-507(1)(f), CRS The power resides in the board of health, and
only the president of the board may sign, unless there exists either by-laws or a current
resolution of the board empowering the "public health administrator" or director to
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execute contracts.  In that case, the public health administrator or director (who may
also be secretary to the board) may execute the contract.  Attestation may be by any
official expressly authorized by the board of health to make attestations.

 

• "County" or "district" boards of social services have authority to contract with the
State, pursuant to Section 26-1-115 and 26-1-116, CRS The power resides in the
board of social services, and only the chairperson of the board may sign, unless there
exists either by-laws or a current resolution of the board authorizing the county
director or the district director of the county department of social services to execute
the contract.  Attestation may be made by any official expressly authorized by the
board to make attestations.

 

  Statutory Cities and Towns (Non-Home-Rule)

Contracts with cities and towns which do not have home-rule charter status must be signed for
the city or town by the mayor.  A city council or town board of trustees may, by current
ordinance, authorize some other official to sign, but be careful.

• For statutory cities and towns having mayoral form (sections 31-4-102 and 31-4-302,
CRS), if the mayor is not a voting member of the council, he has the final veto power
over contracts as Chief Executive.  It is advisable to have the mayor sign in every case.

 

• For statutory cities having "city manager" form, the power to contract always resides
in the city council and only current resolution or ordinances of that body may
authorize the mayor, the city manager, or someone else to execute contracts.  In such
municipalities, the city manager is the chief administrative officer and would be the
official normally expected to be given such power (sections 31-4-207.5 and 208,
CRS).

  Home-Rule Cities and Towns

Only the governing body (city council) has the statutory power to contract.  Contracts with home
rule municipalities must be signed for such municipality by the officials given such powers under
the home-rule charter.  In most cases, this will be the mayor, but some home-rule municipalities
require additional signatures (e.g., Denver City Auditor).  If the charter expressly permits, this
power may be delegated.  Current, formal written action by such official(s) or body is necessary
to authorize such a delegation (ordinance, resolution, etc.).  Again, it is advisable to have the
mayor sign in every case.

  Special Districts

Regarding contracts with special districts or other quasi-municipal corporations, a State agency
should consult the applicable statutory provisions of sections 32-1-101 to 32-1-850, and 32-2-101
through 32-13-114, CRS, respectively, regarding the nature and extent of their contract authority.

Contracts with special districts or authorities should be in the name of such district or authority
and signed by the head of the legislative body (e.g., board of directors, commissioners, etc.). 
Current written delegation is required to empower a non-legislative official.  Some special



Colorado Contract Procedures and Management Manual - August 1997

Writing the Contract 6-35

purpose authorities, however, may be corporate bodies with separate legislative and executive
"branches."  Each such case should be handled by examining the statutes creating the authority
(powers and duties) and its governing "charter," or "by-laws," etc., to determine where the power
to contract resides.  Where clear authority exists, the chief executive officer may sign the contract
(e.g., president, executive director, etc.).

  Other Cases

Any fact situation not addressed by these instructions should be handled by starting with the basic
contract authority principle, that power to contract resides in the legislative body unless law, by-
laws, or current delegation of such authority permits otherwise.  Look for the ultimate source of
power in any entity and find a clear trail of contract signature authority down to the particular
official or person who proposes to sign your contract.  Agencies are encouraged to seek legal
advice whenever a question of signature authority arises.

Note:  The contractor name must be precisely consistent throughout, starting with the documents
by which the entity was legally created, then the W-9, the application, proposal, or bid, and,
finally, the contract.  Entities having trade names should use the true legal name first, followed by
the trade name (e.g., "X, Y, Z, Inc., dba the X Co.").  The vendor file in COFRS should use the
true legal name with the taxpayer identification number for that entity.  Using the previous
example, the COFRS vendor would be "X Y Z, Inc.", using its taxpayer identification number
shown on the W-9 form.  Any inconsistencies may be cause for disapproval of the contract and
can lead to further delay in payment while the correct name is determined and the documents
made consistent.

  Funding Obligation Authority
If a contract obligates the contractor to provide all or part of the funds needed to perform the
contract work (e.g., a match requirement in a grant agreement), and if the State agency will be
performing or contracting with a third party to perform the contract work in reliance upon such
funding, then prior to the State agency's execution of the contract the agency should request the
contractor to take formal action to ensure that the contractor:

• Currently has available the total amount of such funds; and
 

• Has authorized/obligated/set aside such funds exclusively for the contract purpose.

As a practical matter, such action is necessary, regardless of the type of contractor, in order to
prevent incomplete performance of the work and to protect the State against claims by the third
party contractor, which might result if the contract work had to be terminated prematurely due to
lack of such funding.

In addition to the practical concern, such action may also be constitutionally required with certain
types of contractors in order to ensure a valid contract.

Article X, Section 20 of the Colorado Constitution (Amendment 1 of the Taxpayers Bill of
Rights, hereinafter "TABOR") prohibits any contractor "district" (such as a local political
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subdivision) from creating, by contract, a ". . . multiple-fiscal year financial obligation whatsoever
without adequate present cash reserves pledged irrevocably and held for payments in all future
fiscal years."

If a proposed contract requires funding from such a contractor beyond the fiscal year in which the
contract was executed then the contract may be void and unenforceable, in violation of Section
4(b) of TABOR, unless the contractor has obligated and set aside up front all of its funding
needed for the contract.  Such "up front" action by the contractor will ensure that "adequate
present cash reserves are pledged irrevocably", consistent with TABOR.

  Real Property Contracts
Articles 30 through 44 of Title 38, CRS describe general requirements for signatures on real
property contracts.  Also, see "Signatures On Documents Affecting Title to Colorado Real
Property", 12 The Colorado Lawyer (January, February, and March 1983).

An "acknowledgment" can be important in the execution of real property documents because it is
prima facie evidence (under Section 38-35-101, CRS) that the conveyance was executed with
proper authority, if the person acknowledging is an officer or director of a corporation or a
partner of a partnership.  See Section 38-35-101(2) for the language to be used.

In addition, a State agency should be aware of the following specific real property provisions
applicable to particular types of contractors:

1. Section 7-60-110(1) provides that any general partner can convey title to property in the
partnership name, provided that such conveyance carries on the business of the partnership.  If
the conveyance did not carry on such business, the property could be recovered by the
partnership.  Therefore, if it is not clear that the conveyance carries on such business, the
State agency should consider requiring all the general partners to sign the conveyance. 

 
2. Section 38-30-166, CRS, regarding joint ventures, seems to require that all members of the

venture sign to convey an interest in real property.
 
3. Section 38-30-144, CRS governs conveyance of real property by corporations.  Also under

Section 7-5-112(2), CRS, a corporation does not have authority to dispose of "all or
substantially all" of its property without shareholder approval.  The document conveying the
corporation property must:  contain the official corporate name; be signed by the president;
and be "acknowledged."

 
4. A conveyance of real property by a statutory municipality/county is governed by Section 38-

30-141, CRS, which authorizes conveyance by either a special commissioner or by the chief
executive official of the municipality/county.  Also, there must be a prior resolution/ordinance
approving such a transfer.

 
5. Section 38-35-116(1), CRS provides that an individual owner of real property must sign any

document conveying that property in the same name in which title was received.  Section 38-
35-116, CRS provides guidance on three basic variations of that name.  And, both spouses do
not have to sign such document where the title is in the name of only one spouse.
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6. If an individual holds title as a sole proprietor under a trade name pursuant to Section 7-71-
101, CRS then the individual should sign the document using the trade name:  "ABC
Company" by "individual."  Further, pursuant to Sections 38-10-108, 38-10-109, 38-30-123,
and 38-30-124, CRS, a written power of attorney is required for an agent to convey title to
another individual's property.

 
7. Finally, Section 38-30-118, CRS provides that a seal is not necessary for the proper execution

of any contract conveying real property, and witnesses are not necessary for proper execution
unless a statute specifically requires it.  24 C.J.S. Deeds, Section 35 (1956).

 

  Power of Attorney
A power of attorney is a written instrument which provides express authority for an indivi-
dual/agent to act on behalf of a contractor.  The agent is called an "attorney-in-fact."  A written
power of attorney describes the existence, and extent, and any limitations of an agent's authority
with respect to contracts.  The power of attorney need not be in any particular form, but must
carry on its face convincing evidence of its genuineness.  If a power of attorney is provided as
evidence of authority to contract, legal advice should be sought, either by consulting the agency's
assistant Attorney General prior to State execution, or by attaching the document to the final
contract for review by the Contracts Attorney.  Generally, anyone who is not an officer employed
by the contractor requires a power of attorney to sign for the contractor.  For sole proprietors, a
power of attorney would be required for anyone other than the sole proprietor himself or herself.

  Recommendations

The following should always be considered when writing State contracts:

• Prior to contract execution, a State agency should examine applicable statutes and
should request (from the contractor) and review other pertinent documents
appropriate to the legal status of the contractor, as described above.  You would also
be well advised to familiarize yourself with statutes governing entities you regularly do
business with.  Such examination and review will help the State agency to determine: 
(a) that the particular contractor has authority to enter into the proposed contract; and
(b) that the particular signatory has authority to sign the contract on behalf of the
contractor.

 
• If, after such review, the agency still has a question concerning the authority of the

contractor to enter into the contract, the agency could ask the contractor to submit
written evidence of its authority.  Where submitted, such evidence may be referenced
in the contract and attached thereto as an exhibit, for example:  "The authority of
contractor to enter this contract by the signature below is established by a duly
adopted [resolution], attached hereto as exhibit ____."

 
• To help ensure contractor funding authority, the State agency may, where the contract

requires the contractor to provide funding for the contract work (especially where the
contractor is a "district" under TABOR), request the contractor to adopt, through its
governing board, and submit with the executed contract, evidence of its funding
authority in a form appropriate to the type of contractor (e.g., a resolution by the
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Board of Directors of a corporation or by a Board of County Commissioners, and an
ordinance by a City Council, etc.).  To be effective, such document should expressly
provide that the contractor has the total amount of such funds currently available, and
that (as a result of such document) it has taken action to obligate or set aside such
funds for that particular contract purpose.  Such document could also expressly
identify the particular individual/agent/signatory that is authorized to execute the
contract on behalf of the contractor.

 
• To help ensure contractor signature authority the State agency may, by cover letter

attached to the executory contracts sent to the contractor for signature, advise the
contractor in writing that the contract must be signed by an individual/officer/signatory
who has express authority to take such action for the contractor.

 
• Another way for the State agency to help ensure contractor signature authority is for

the State agency to require that the contractor's signing of the contract be
acknowledged, as described in the real estate section above.  To "acknowledge" in this
context is to have a second person sign the contract, thereby stating that the signatory
has authority to sign the contract and bind the contractor to its terms.  Such
acknowledgment is prima facie evidence of authority and may protect the interests of
the State.

 
• Another way for the State agency to help ensure contractor signature authority is for

the State agency to require the signature of the individual signing for the contractor to
be "attested."  "Attestation" is the act of witnessing the signing of an instrument, and
then subscribing it as a witness.  This is different than an "acknowledgment," which
can only be performed by those authorized by law.  The "attestation" can be performed
by any person as long as that person knows that the individual signatory had authority
to sign the contract for the contractor.  (It is not helpful to have the office secretary, or
a janitor, or any other person with lack of knowledge of the signatory's authority,
perform the attestation.)

Further, the by-laws of corporations frequently require the signatures of two officers on any
instruments binding the corporation.  In such a case, unless a State agency ensures that the
corporate contractor complies with such by-laws by requiring such attestation, the contract may
be void or voidable by the contractor and the State agency may thereby be at risk.  Signing by a
corporate officer authorized to take such action, and attestation by the corporate secretary, fulfills
this requirement and protects the State.  Such attestation establishes presumption of signature
authority.

  Intellectual Property Issues
One common problem in contracts is the reservation of lots of rights in documentation, without
requiring any delivery of documentation or data.  The standard clause that says the State “owns”
all rights in documentation delivered under the contract means little if the contract never requires
delivery of software documentation, for example.  So, as you read this discussion about
“intellectual property rights,” do not forget that the contract has to specify what documentation,
e.g. software documentation, must be delivered.  Otherwise, the contractor probably is not
required to deliver any.
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  Patents, Copyrights, and Trademarks

Some of the most valuable aspects of goods and services are not the actual supply, software,
report, or other deliverable, but the right to copy the deliverable in the future, to modify it, to
transfer it to other companies or individuals, etc.  These rights to copy, modify, and transfer are
embodied in a separate set of property rights called “intellectual property rights.”

A patent, for example, is a right created under federal law, granting the inventor the exclusive
right to use a patented invention.  No other company or individual may then use that patented
invention without permission, usually granted through a “license” or assignment of the right to the
invention.  In a sense, this grants a monopoly to the inventor for protection of the idea. 

In transactions in goods governed by the Uniform Commercial Code, a sale includes an implied
warranty (i.e. promise) that seller has the necessary title to the goods, and that the goods will be
delivered free of the claim of any third party by way of infringement or the like.  (Section 4-2-312,
CRS)  So if a holder of a patent tries sues the State for infringing its patent by using a purchased
supply, the State can sue the seller under the implied warranty of title and against infringement. 
Consequently, be careful about disclaimers of warranties; do not permit a vendor to disclaim the
warranty of title and against infringement.

Copyrights are somewhat different.  They apply to “works” rather than inventions and do not
protect the “idea,” only the manifestation of the idea.  The right of copyright reserves to the
maker of the work the right to copy, distribute, prepare derivative works (i.e. modify), and
publicly display the work.  A copyright exists upon creation of a work, although federal
registration grants certain procedural advantages to anyone trying to sue someone for
infringement.  Copyrights -- like patents -- are creatures of federal law.

There is a limited exception, known as the “fair use” doctrine, to the prohibition on copying
copyrighted works without permission.  For example, teachers generally can make limited copies
of recently published literary materials for one-time use during class.  Even they, however, cannot
incorporate published materials into instructor supplements routinely sold to the students; that
would probably not be a “fair use.”   This becomes an issue for State contracts where contractor-
developed materials, e.g. training materials, will be furnished in limited numbers to the State. 
Whether the State then can just reproduce additional copies when it needs them is not entirely
clear in the law -- because the “fair use” doctrine is very limited -- and should be addressed in the
contract.

Trademarks are usually of less concern to governments.  A trademark or service mark grants the
owner the exclusive right to use the mark to identify goods or services.  Protections for
trademarks and service marks exist under both state and federal laws.

  Trade Secrets and Nondisclosure/Confidentiality Agreements

Trade secrets are categories of information that are afforded protection under state law.  While
the legal requirements for patents are quite complex, most companies use trade secret protections
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as an additional way to protect ideas.  The advantage to the trade secrets is their scope: 
protections are granted to a broader category of information than might be available under patents
(available only for “new and useful” inventions) or copyright law (protections granted only to
“works”).  In Colorado, a trade secret is defined as “the whole or any portion or phase of any
scientific or technical information, design, process, procedure, formula, improvement, confidential
business or financial information, listing of names, addresses or telephone numbers, or other
information relating to any business or profession which is secret and of value.”  (Section 7-74-
102, CRS)  These categories of information are much broader than would be protected under
either patents or copyrights.

The downside of trade secrets is that once the secret is lost through lawful disclosure, there are no
additional protections.  That is why companies typically use nondisclosure clauses in contracts to
restrict dissemination of information they consider to be trade secrets.  A State agency’s failure to
comply with the nondisclosure terms could subject it to substantial liability, and potentially
attorney fees. 

Contracts must clearly identify the trade secrets (or confidential and proprietary information)
when contractors want nondisclosure provisions.  A clear marking requirement should be included
so contractors have the responsibility for marking any information they consider subject to the
nondisclosure provision.  Further, contractors should be advised that the Colorado Open Records
Act may limit the ability of the State agency to reach binding agreements on categories of material
that may not be disclosed.  Clause B5B in Appendix A has these essential elements.

  Intellectual Property Rights in Software

Because of the technical limitations of patent law, most companies protect their software using a
combination of copyright and trade secret/nondisclosure concepts.  Typically, the software is not
“sold” to the State agency, only “licensed.”  And to the extent the contract requires delivery of
source code of previously developed software, often the contracts will have nondisclosure
provisions that restrict disclosure of that source code and other associated documentation. 

  Who owns the copyright or patent in an independent contractor situation?

In patent law, there is a “shop right” granted to the employer, permitting the employer to use a
patented invention royalty-free where it was conceived or “reduced to practice” using the
employer’s time or resources.  In copyrights, there is a “work for hire” doctrine that grants
ownership rights in the copyright to the employer where creation of the work was specifically
commissioned as part of the employment.

However, these doctrines generally apply only to employer/employee relationships.  In an
independent contractor situation, the State would not automatically get any rights to use or
ownership in the intellectual property right, other than as necessary for use of the product
delivered under the contract.  Consequently, if the State intends to reserve the right to transfer,
modify, or expand the uses of a software product beyond what was intended in the original
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contract, such a right would have to be included in the contract.  While there may be instances
when the particular circumstances of the service performance may give the State a “work for hire”
right, for example, it is not advisable to rely on it.  Specify the terms of any ownership or license
rights in the contract.  This is particularly important if the State intends to modify or maintain the
software after delivery.

  Ownership and License Rights - the State Model Clauses

Appendix A of Chapter 6 of the Manual provides most of the tools to write an integrated set of
clauses that defines the intellectual property rights.  Consider the following:

1. Clause A8 in Appendix A is the starting point for specifying rights in data, documents, and
computer software.  That clause gives the State ownership rights, which include the rights
to copy, publish, display, transfer, prepare derivative rights, and otherwise use the works. 
Often, the contractor will not have any problem with the clause if all the development is
unique and funded by the State.  In the case of previously developed software modified for
State purposes, though, the contractor often will want to negotiate these ownership rights.

2. Do not forget to specify the document/data/software documentation deliverables.  Clause
B4 is a model provision for specifying these deliverables.  The clause is designed to be
used with an exhibit that has more detail concerning the nature, content, and formats for
the data and documents.  The clause has a simplified definition of software documentation
and its adequacy.  This clause is designed to be a starting point for contract drafters who,
in conjunction with their information technology professionals, can better define the
specific documentation requirements on any given project.  Some complex software
projects may require detailed definition of source code requirements, for example, that are
better defined using national or industry standards for software documentation.

3. In the case of software, in particular, vendors will often want to retain ownership rights
and license “use” rights to the State.  Often, vendors will have license provisions that they
want to use, which is acceptable so long as the agency and its information management
professionals understand the terms and use restrictions.  At the very least, the license
provisions in the contract should clearly identify:

a. the term of the license, usually perpetual;
b. the cost of the license;
c. that other entities on behalf of the State can modify and use the licensed software;

and
d. all of the rights that the State needs to retain, usually including the right make

archival copies and to modify at least the portion customized for State use.

4. A simplified version of a license provision to accomplish these objectives is:

The State is granted an irrevocable, nontransferable, nonexclusive, paid-up,
perpetual license to display publicly, perform, copy, reproduce, prepare derivative
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works, and distribute any works, drawings, documents, data, or software delivered
under this contract.   For purposes of this license,  the “State” includes any other
person or entity performing services for the State to the extent required for use,
modification, or maintenance of the works, drawings, documents, data, or
software delivered under this contract.

5. In a complex software development contract, involving previously developed software and
a customized software module, sometimes the owned software and licensed software are
defined separately.  The definitions of “owned software” and “licensed software” then
become a key part of the contract.

6. In general, it is acceptable to permit a vendor to retain “ownership rights” in its previously
developed software, so long as the State retains adequate license rights at a reasonable
price to permit subsequent use and maintenance of the software. 

Always use caution in negotiating the documentation and ownership/license clauses.  It is easily to
unwittingly create a de facto sole source situation because the State has either ordered insufficient
documentation or retained insufficient rights to permit its own employees or other contractors to
maintain the software.

  Federally Funded Contracts

Federal grants often require specific allocation of rights in intellectual property conceived or
developed with federal funding.  Clauses C9 and C10 are the Federal Patent Rights and Rights in
Data and Copyrights clauses developed from the Common Rule, also known as the Uniform
Requirements for Grants and Cooperative Agreements to State and Local Governments.  (OMB
Circular 102)  Agencies are encouraged, however, to ask the federal agencies administering the
particular grant programs to identify the clauses that should be used in the State’s subrecipient
agreements whenever “works” or “inventions” are likely byproducts of the contract performance.

  Limitation of Liability/Warranty Disclaimer Issues

Especially with respect to software development agreements, vendors are concerned about
potential consequential damages (e.g. lost productivity damages from software bugs) that can
potentially far exceed the contract amount.  Consequently, many software vendors propose
limitation of liability and warranty disclaimer language.  Consider these issues:

1. Do not disclaim or exclude the “warranty of title and against infringement” in any contracts. 
This implied Uniform Commercial Code warranty in “transactions in goods” provides some
protection against adverse claims by third parties alleging that the vendor has infringed their
intellectual property rights.
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2. Other implied warranty disclaimers are fairly common.  An example is at clause B11.  This
disclaimer will limit “warranties” to those expressed in the contract.  The State gives up a
chance to later claim that the product breached the implied warranty of merchantability or
fitness for a particular purpose.  See pp. 10-61 and 10-62 for more information about these
implied warranties.  If an agency is being careful about drafting the contract and statement of
work, it should not have to rely on implied warranties anyway.

 
3. The limitation of liability policies on pages 6-27 and 6-28 apply to software licensing

agreements also.  Be aware, however, that agreeing to limit liability to the contract amount
may cut off vendor liability well short of potential State liability/defense costs if a third party
sues the State for intellectual property infringement.  Consider using an “Intellectual Property
Indemnification” clause such as that at B15 in cases where:  1) limitation of liability provisions
are included that limit the vendor’s liability, 2) the State could incur significant costs
defending an intellectual property action, and 3) discontinuing use of the infringing software
or invention is not a viable alternative because of the critical nature of the product or
software.

Final Caveat

Integrating rights in data/software and limitation of liability clauses can be difficult, especially
when vendor forms are incorporated in the contract.  Typically, important terms and conditions
are spread throughout the documents, and often terms are used in different ways.  Unless the
contract amount is relatively insignificant, the nature of the requirement routine, or the
consequences for breach otherwise not substantial, we recommend that you seek either the help of
experienced purchasing professionals or legal advice from your assigned assistant attorney
general.  Even more important, agency information management professionals need to be involved
to insure that document deliverables are being ordered that permit State use and maintenance of
software, and that licensing use restrictions are acceptable.

  Amendments, Changes, And Modifications

  Generally

Appendix B is the model State amendment form and instructions.  This discussion will explain the
limitations and uses of amendments, and instructions for completing the amendment form. 

Amendments are routed for approval just like the original contract.  There are some modifications
that can be executed without Attorney General review, but which still require approval by the
State Controller (unless delegated) and the Department of Personnel (unless waived).  Those
modifications are described in the State Controller’s policy memorandum in the Policy Letters
Annex, and the model provisions are included in Appendix A of this Chapter, Clauses B18-B23. 
Also, some changes to capital construction contracts can be executed without Attorney General
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review where consistent with State Buildings Program policies approved by the State Controller. 
Otherwise, amendments must be done using substantially the form in Appendix B.

Modifications and amendments must be "prospective" only.  That is, the changes made to the
original contract are made effective at the time of modification, not dating back to the effective
date of the original contract.  In rare situations where the circumstances require such a result,
however, retroactive amendments may be permitted, as in the case of something erroneously
omitted from the original contract, or where there has been a mutual mistake by the contracting
parties.

A contract must contain mutual obligations to be valid.  So too must contract modifications. 
Where, for example, something is to be done by a particular date in consideration for the payment
of a sum of money, to adjust these original obligations there must be some give and take.  For
instance, the State cannot agree to pay more money unless additional services are agreed to.

Whenever a contract or lease is to be modified or amended, be sure to submit a copy of the
original document and prior amendments when review and approval is sought.  The original shall
be referred to in the modification by its date, encumbrance number, and contract routing number,
and need only be attached to one copy of the amendments submitted for approval.


